UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

IN RE JAMES A. d VENS, BK No. 96-13585
debt or.

APPEAL OF JAMES A. d VENS FROM AN
ORDER OF THE UNI TED STATES BANKRUPTCY C. A No. 98-18T
COURT FOR THE DI STRI CT OF RHODE | SLAND

DECI SI ON

Janes A. Gvens (“Gvens”) has appeal ed, pursuant to 28
US C 8§ 158(a)(1), froma series of orders entered by the
Bankruptcy Court. G vens chall enges the Bankruptcy Court’s
findings that he violated a non-conpetition agreenent between him
and G vens Marine Survival Conpany (“GW5’), and that he was in
contenpt of an order enjoining himfromconpeting agai nst and
sl anderi ng QGVS.

The i ssues presented are (1) whether the Bankruptcy Court
erred in finding that the scope and duration of the non-
conpetition agreenent were reasonable and did not render the
agreenent unenforceable, and (2) whether the Bankruptcy Court
erred in finding Gvens in contenpt for continuing to service and
certify others to service the life rafts, after having been
enj oined from conpeting wth GVS.

Because | find that the Bankruptcy Court did not err in
finding the non-conpetition agreenent to be reasonable, the

i njunction prohibiting Gvens fromconpeting with GVS is



AFFI RVED. However, because | also find that neither G vens’
servicing of life rafts nor his certification of others to
service the rafts constitutes conpetition wwth GV5, the order
finding Gvens in contenpt i s VACATED.

Backgr ound

G vens invented an inflatable buoy-stabilized life raft
known as the G vens Buoy Life Raft. For nore than two decades,
G vens made his |iving manufacturing, selling, servicing, and
certifying others to service these rafts. Gvens carried on his
busi ness under a variety of names, including Gvens Ccean
Survival Systens (“G0SS’), which was | ocated at 35 Lagoon Road,
Portsnout h, Rhode Island. G vens was GOSS s sol e sharehol der and
of ficer.

In 1978, Gvens granted to RPR Manufacturing, Co., the
exclusive right to manufacture a version of the raft known as
RPR s G vens Buoy Life Raft. RPR, in turn, authorized Gvens to
continue servicing and certifying others to service the rafts
that it manufactured. @ vens, through GOSS, serviced the rafts
at GOSS's Portsnmouth | ocation and certified others around the
country to service them

In 1995, GOSS experienced severe financial problens.
Accordingly, Gvens entered into an agreenent with Frank Perrino,
under which Perrino was to provide nmuch needed capital in

exchange for certain rights in Gvens’ business. Pursuant to



t hat agreenent, G vens and Perrino formed a new corporation
G vens Marine Survival Co. (“GWS"). The agreenent is evidenced
by two docunents: a Novenmber 14, 1995 |letter agreenent and a
Novenber 29, 1995 bill of sale and assignnment agreenent. Both
docunents were drafted by Perrino.

The letter agreenent contains three paragraphs that are
relevant to this dispute:

2. | [Gvens] will transfer all ny rights and ownership

interests in and to the G vens Buoy Survival Raft and

in and to G vens Ccean Survival Systens, Inc. or its
assets to [@GVS] in exchange for share of common stock

of [ GvH]

4. You [Perrino] are hereby granted equal rights to
pronote, nmarket, offer, and sell the G vens Buoy
Survival Raft for the life of this agreenment. | wll

not take any action or enter into any rel ationship
whi ch conpetes with, or nmay conpete with you or the
G vens Buoy Survival Raft by whatever trade nanme it may
be known.

6. The entity which will perform ongoing repair on and
ot her services for the G vens Buoy Survival Raft wll
not be [GvS], but will be owned initially by M. G vens
and M. Perrino.

The Novenber 29 bill of sale contains the follow ng rel evant
| anguage:

: James A. Gvens . . . hereby sells, assigns, and
conveys to Gvens Marine Survival Co., Inc., . . . all of
his right, title, and interest in and to the concept and
design of the Gvens Buoy Life Raft, . . . and all his
rights to manufacture and sell, and the right to |icense the
manuf acture and sale of, the Gvens Buoy Life Rafts, by
what ever nane known.

James A. G vens hereby also sells, assigns, and conveys
to Gvens Marine Survival Co., Inc., all manufacturing
equi pnent now owned by hi mused or useful in the



manuf acturing of G vens Buoy Life Rafts and rel ated
articl es.

For the consideration aforesaid, Janes A G vens hereby
covenants that he will not engage in the design,

manuf acture, and sale of life rafts except for GV (G vens

Marine Survival Co., Inc.).

Both the Novenber 14 |etter agreenent and the Novenber 29
bill of sale contain prom ses by Gvens not to conpete with GVS
in the design, manufacture, and sale of the life raft. There are
no geographic or tenporal restrictions on the non-conpetition
agr eenent .

Pursuant to paragraph 2 of the letter agreenent, G vens
transferred all of GOSS s assets to GVs. However, the entity to
service the rafts contenpl ated by paragraph 6 of the letter
agreenent never was creat ed.

In consideration of the assignnent of his rights in the
raft, GVS issued 350,000 shares of stock to Gvens. Gvens and
Perrino becane president and vice president, respectively, of
G\S.

GVS alleges that, in April 1996, G vens, through GOSS, began
selling rafts, diverted GW s tel ephone nunber to GOSS s | ocation
at 35 Lagoon Road, and inportuned GVS custoners to purchase rafts
fromGvens instead of GVS. Gvens later left GV5 and conti nued

selling rafts on his own.

Procedural History

GVS sued Gvens in state court to prevent G vens from



conpeti ng agai nst and sl andering GVs. Gvens filed a bankruptcy
petition and, in Novenber, 1996, GVS renoved the case to the
Bankr uptcy Court.

On March 17, 1997, after a five-day hearing on G s notion
for prelimnary injunction, the Bankruptcy Court issued a
prelimnary injunction enjoining Gvens from (1) nmaking and/or
selling the raft, and (2) making any representation that GVS has
no authority to sell the raft.

Gvens' ex-wfe, later, fornmed a new corporation that
continued to manufacture, sell, and service the raft. That
corporation used the G vens nane and GOSS s forner |ogo, notto,
and tel ephone nunber. As a result, on June 30, 1997, GWS filed a
notion to adjudge G vens in contenpt, claimng that the
corporation sinply was a subterfuge used by Gvens to violate the
prelimnary injunction.

Prior to hearing the notion for contenpt, the Bankruptcy
Court held a four day trial on GW s request for a permanent
injunction. At trial, GWS disclained any desire to stop G vens
fromservicing the rafts and sought only to prevent G vens from
desi gni ng, manufacturing, and selling them

On July 29, 1997, the Bankruptcy Court issued a permanent
injunction, prohibiting Gvens from (1) designing, marketing, or
selling the raft for a period of six years, and fromentering

into any relationship that conpetes against GMS, (2) using the



trademarked “G vens Buoy Life Raft” name (or any derivation
thereof), and (3) slandering GVB or Perrino or making any
representations that GVS has no authority to sell or service the
rafts.

Two weeks |ater, Gvens wote to various distributors
claimng that he was the only one authorized to service the rafts
manuf actured by RPR, and that rafts serviced by GVS cause fatal
i njuries.

Shortly thereafter, the Bankruptcy Court conducted a hearing
on GWS's contenpt notion. It rejected the claimthat G vens was
conpeting with GVS through the corporation established by G vens’
ex-wi fe but found Gvens in “technical” contenpt of the
prelimnary injunction on the ground that G vens’ actions in
servicing the rafts and certifying others to service them
conpeted with GWS' s busi ness. However, because the Bankruptcy
Court determned that G vens was not fully aware of these
restrictions, it did not inpose sanctions.

G vens appeal ed both the permanent injunction and the
contenpt order to this Court. This Court remanded the case to
t he Bankruptcy Court for additional findings of fact and
conclusions of law. On June 28, 2000, the Bankruptcy Court
responded by finding that, contrary to its earlier ruling, Gvens
did not transfer his right to service the rafts to GV5, but that

such right was limted to G vens’ Portsnouth, Rhode Island



| ocation. The Bankruptcy Court also reaffirmed its earlier
ruling that Gvens did transfer to GVS his right to certify
others to service the rafts. The Bankruptcy Court al so made
suppl enentary findings in support of its determ nation that

G vens shoul d be prohibited fromconpeting with GVS, worl dw de,
for a period of six years.

Summary of d ai s

In this appeal, G vens argues that:

1. The Bankruptcy Court erred in determ ning that the non-
conpetition agreenent is enforceabl e because:

(a) G vens was not represented by counsel when the

Novenber 1995 letter agreenent was signed,

(b) the Bankruptcy Court relied on perjured testinony

by Perrino; and

(c) the non-conpetition agreenent does not protect any

legitimate interest of QG

2. The geographi cal scope and the duration of the non-
conpetition restrictions established by the Bankruptcy Court are
unr easonabl e.

3. The Bankruptcy Court erred in finding that G vens’
authority to service the rafts was limted to his Portsnouth
Rhode Island | ocati on.

4. The Bankruptcy Court erred in finding that G vens’

right to certify others to service the rafts was one of the



assets transferred by GOSS to GVS. Mre specifically, G vens
asserts that only RPR has the right to determ ne who can service
its rafts, and, in any event, the agreenent between GOSS and GVS
expressly states that GvS did not acquire any right to service
the rafts, and that servicing and certification are inextricably
I i nked such that one cannot control servicing wthout also being
able to certify others to service the rafts.

St andard of Revi ew

In review ng an order of the Bankruptcy Court, the District
Court mnust accept the Bankruptcy Court’s findings of fact unless
they are clearly erroneous. Fed. R Bankr. P. 8013; Federal

Nat' | Mortgage Assoc. v. Ferreira, 223 B.R 258, 260 (D.RI.

1998). A finding is clearly erroneous only if the review ng
court has a “definite and firmconviction that a m stake has been

commtted.” United States v. United States Gypsum Co., 333 U. S

364, 395 (1948); Peerless Ins. Co. v. Rivera, 208 B.R 313, 315

(D.R 1. 1997). The Bankruptcy Court’s conclusions of |aw,

however, are subject to de novo review. Palnmacci v. Unpierrez,

121 F.3d 781, 785 (1st Gir. 1997).

Anal ysi s

1. Enforceability of the Non-Conpetition Agreenent

G vens’ argunent that the agreenment is unenforceabl e because
he was not represented by counsel when he signed the letter

agreenent |acks nerit. The absence of counsel may be a factor



to be considered in determ ning whether a party shoul d be
permtted to avoid an agreenent on grounds such as fraud or

m st ake. However, an agreenent is not per se unenforceable
sinply because one of the parties was not represented by counsel.

G vens al so asserts that the letter agreenent is not
enf orceabl e because he was under duress when he signed it, but
G vens has presented nothing that supports his assertion

G vens’ next argunent, that the Bankruptcy Court erred in
relying on perjured testinony by Perrino, also fails. Once
again, Gvens presents nothing other than his own bald assertions
to support this argunent. Assessing the credibility of w tnesses
is part of the fact-finding process and the Bankruptcy Court’s
determ nations regarding credibility are entitled to considerable
deference. See Fed. R Bankr. P. 8013. This Court sees no basis
for disturbing the Bankruptcy Court’s inplicit finding regarding
Perrino’ s credibility.

Finally, this Court rejects Gvens’ argunent that the non-
conpetition agreenent is unenforceable because it does not
protect any legitimte interest of GVS.

A non-conpetition agreenent is valid if the party seeking to
enforce the agreenment shows that “(1) the provision is ancillary
to an otherwise valid transaction or relationship, such as
a contract for the purchase and sale of a business, (2) the

provision is supported by adequate consideration, and (3) there



exists a legitimate interest that the provision is designed to

protect.” Durapin, Inc. v. Anerican Prods., Inc., 559 A 2d 1051,

1053 (R 1. 1989) (citations omtted).

It is undisputed that G vens’ agreenent not to conpete was
ancillary to GW' s purchase of G0OSS s assets, in consideration
for which G vens received 350,000 shares of GWS stock. However,
G vens clains that the non-conpetition agreenent is not designed
to protect any legitimate interest of Gvws. That claim too, is
w thout nerit.

It is well established that the buyer of a business has a
legitimate interest in preventing the seller fromdi mnishing the
val ue of what was purchased by conpeting with the buyer. See,
e.qg., Restatenent (Second) of Contracts 8 188(2)(a) (valid
covenants not to conpete include “a prom se by the seller of a
busi ness not to conpete with the buyer in such a way as to injure
the value of the business sold”). It is true that, under Rhode
Island law, the desire to be free fromconpetition cannot be the
sole justification for a non-conpetition agreenent. Durapin, 559
A . 2d at 1057. However, in this case, the Bankruptcy Court nade
express findings that the non-conpetition agreenent al so was
designed to protect the nanme, goodw ||, and proprietary
i nformation regardi ng the design, manufacture, and market of the
raft that were anong the assets purchased from GOSS by GVS. See

Nestle Food Co. v. Mller, 836 F. Supp. 69, 75 (D.R1.) (1993)

10



(finding “no doubt that . . . ‘goodw ||’ with the Rhode Island
custoners, built up by MIler over the years on behalf of Nestle,
is alegitimte interest”). The Bankruptcy Court’s findings are
unassai | abl e.

2. Reasonabl eness of the Restrictions Established by the
Bankr upt cy Court

Under Rhode Island | aw, when a covenant not to conpete does
not include tenporal or geographic limtations, the Court may
read into the agreenent such restrictions as may be reasonabl e
under the circunstances. Durapin, 559 A 2d at 1058. In
determ ning what is reasonable, the Court nmust consider that even
if the interest protected by the agreenent is legitimate, the
agreenent not to conpete may still be invalid if the restraint on
trade, as reflected in the geographical and tenporal scope, is
greater than is needed or the interest is outweighed by the
hardshi p caused the other party and likely injury to the public.

See Nestle Food Co., 836 F. Supp. at 74; Restatenent (Second) of

Contracts, 8§ 188(1) & cnt. d.

Unfortunately, neither GVS nor G vens has presented much in
the way of evidence or |egal analysis to assist either the
Bankruptcy Court or this Court in making that determnation. In
general, a decision as to whether the duration and scope of a
non-conpetition agreenent are reasonabl e depends on the facts of

the particular case. The Bankruptcy Court’s findings of fact are

11



entitled to considerable deference. They are reviewed under a
clearly erroneous standard and should be rejected only if the
district court has a “definite and firmconviction that a m stake

has been made.” United States v. United States Gypsum Co., 333

U S. 364, 395 (1948).

a. The Si x Year Restriction

There is anpl e evidence to support the Bankruptcy Court’s
finding that prohibiting conpetition for a period of six years
was necessary to protect GV s legitimate interests. Included
anong those findings are the followwng: GVSis a start-up
conpany with [imted resources; GV s prospects for succeedi ng
rest on the continued goodw || of GOSS s business and reputation
of the Gvens nane; and GV5 is not likely to survive if Gvens is
allowed to conpete with GvWSs. Gvens hinself admtted that it
woul d be several years before GVS could increase its sal es beyond
the paltry 14 rafts per year that it was selling at the tinme of
t he permanent injunction hearing.

Nor is there any basis for disturbing the Bankruptcy Court’s
determ nation that the need for a six-year restriction outwei ghed
t he hardship inmposed on Gvens. Gvens remains free to engage in
other facets of the marine safety and/or boating business. 1In
addition, as discussed infra, he can continue to service the

Gvens life raft. Wiile this Court, in Nestle Food Co., held

that a one-year local restriction was unenforceable as witten,

12



reliance on that holding is m splaced because, there, the Court
found that the enployer had failed to show why a one-year non-
conpete was necessary to protect its goodwill in the geographic

area. See Nestle Food Co., 836. F. Supp. at 75-76. GMS has

adequat el y made such a show ng here.

b. The CGeogr aphical Restriction

Simlarly, the Bankruptcy Court’s finding that a worl dw de
restriction is necessary to protect GW s legitimate interests is
not clearly erroneous. Both Gvens and Perrino testified at the
per manent injunction hearing that the market for the Gvens life

raft is worldw de. See Oakdale Mg. Co. v. Grst, 28 A 973, 975

(R 1. 1894) (finding non-conpetition agreenent in which one party
agreed not to conpete in the margarine market for five years,
wor | dwi de, was reasonabl e because “parties contenplated an
extensive business, with a special effort to devel op an export

trade”); Superior Consulting Co. v. Walling, 851 F. Supp. 839,

847 (E.D. Mch. 1994) (applying sane standard as Rhode Island and
finding that worl dw de non-conpetition agreenent reasonabl e when
enpl oyer has legitimate business interests throughout world).

3. The Right to Service the Rafts

G vens argues that the Bankruptcy Court erred in [imting
Gvens’ right to service Gvens rafts to his Portsnouth, Rhode
| sl and, location. 1In review ng the Bankruptcy Court’s deci sion,

this Court |looks first to the letter agreenent and the bill of

13



sal e which are less than nodels of clarity and good
dr af t smanshi p.

Par agraph Four of the letter agreenent nentions Perrino’s
rights in pronoting, marketing, offering, and selling the life
raft but makes no nention of servicing. |Indeed, at the
prelimnary injunction hearing, Perrino acknow edged that, at
| east insofar as G vens’ Portsnouth |ocation was concerned,

G vens was not prohibited fromservicing the rafts. Moreover
paragraph Six of the letter agreenent expressly states that the
rafts woul d be serviced by another entity and not by GVS.

Simlarly, the bill of sale provides only that G vens wl|

not “engage in the design, manufacture and sale of life rafts

except for GWS.” (Enphasis added.) Once again, servicing is
conspi cuous by its absence.

Nor does it appear that servicing the rafts can fairly be
described as a formof conpetition with the business of
manuf acturing and selling them

In short, there is no evidence supporting the Bankruptcy
Court’s conclusion that Gvens is prohibited fromservicing these
rafts at | ocations other than Portsnouth.

4. Certification of Ohers to Service the Rafts

Li ke the right to service Gvens' rafts, the right to
certify other parties to service themis not nentioned in the

| etter agreenent or bill of sale describing what G vens

14



transferred to GMS. Nor has GVBS pointed to any ot her evidence
supporting the Bankruptcy Court’s conclusion that Gvens is
precluded fromissuing such certifications.

It is not even clear that G vens has any right to certify
that coul d have been transferred. Presumably, the right to
certify those authorized to service the rafts would reside with
RPR as the raft’s manufacturer. There is nothing in the record
i ndi cati ng how G vens acquired the purported right to issue such
certifications, let alone any authority to assign that right to
Gws. !

By the sane token, in the absence of any evidence that
G vens had the exclusive right to certify, or even service, RPR
rafts, or that GvsS had no right to service them it is not
perm ssible for Gvens to make such representations to potentia
cust oners.

5. Addi ti onal Argunents by G vens

I n his post-argunent menorandum G vens makes a nunber of
addi tional argunents that are inadequately devel oped or
supported. In any event, these argunents were not raised in
ei ther the Bankruptcy Court or Gvens' initial nmenmorandumin this

Court. Therefore, they are deened to have been wai ved.

! Givens claims that Coast Guard regulations provide that only the manufacturer may determine
who is authorized to serviceitsrafts. However, the regulations do not support that claim. See 46
C.F.R. §160.151-1, et seg. The regulations apply only to Coast Guard approved life rafts while
the rafts at issue in this case are the RPR rafts sold by GOSS which are not Coast Guard
approved and the rafts which GM S is manufacturing itself.

15



Concl usi on

For the foregoing reasons, the Bankruptcy Court’s order

enjoining Gvens from inter alia, conpeting with GVS using the

trademark “G vens Buoy Life Raft” and/or representing to others
that GVS has no authority to sell or service rafts manufactured
by RPR is AFFIRMED, and the order finding Gvens in contenpt on
the ground that G vens’ actions in servicing rafts and certifying
others to service themviolated G vens’ covenant not to conpete
with GVS is hereby VACATED. The Court does not reach the
question of whether, under Coast Guard regulations,? it is

perm ssible for Gvens to service rafts manufactured by GOSS.

T 1S SO ORDERED:

Ernest C. Torres
Chief United States District Judge
Dat e:

’Seen. 1, supra.
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